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 1.  TIME:  9:00   CASE#: MSC19-01216 
CASE NAME: SITAULA VS. ZHANG 
HEARING ON MOTION TO COMPEL COMPLETION OF DEPOSITION OF L. ZHANG 
FILED BY ISHWAR SITAULA, et al. 
* TENTATIVE RULING: * 
 
 Plaintiff moves to compel further discovery of defendant, specifically further deposition.  

Plaintiff also seeks sanctions.  Pursuant to Local Rule 3.300, the matter was heard by a 

Discovery Facilitator, who issued a detailed recommendation. Where the Recommendations 

do not resolve the dispute, the moving party has thirty days to file a formal discovery motion.  

(Local Rule 3.301(d)(7).)  Pursuant to Rule 3.301(d)(9), the Court “will consider the 

recommendations of the Discovery facilitator in deciding the merits of the motion.”  

The Facilitator made four recommendations: (1) that plaintiff be granted three more 

hours of deposition of Mr. Zhang, and that it be conducted by video; (2) that Defense counsel 

limit instructions not to answer; (3) that plaintiffs be permitted a few foundational questions as to 

the number of other properties held by Mr. Zhang, but not delving into financial issues; and (4) 

that the Facilitator would serve as a discovery referee at the continued deposition, with the costs 

split 50/50. 

Plaintiff and moving party seeks relief largely consistent with the Facilitator’s 

recommendations: further deposition of Mr. Zhang for three hours, remotely; “foundational” 

inquiry as to Mr. Zhang’s contact information, education, employment history may proceed 

without objection; and that plaintiff may ask Mr. Zhang about his other income properties, 

whether they are commercial or residential, the number of tenants on each property, the nature 

of the tenant businesses, and any disputes between Mr. Zhang and his other tenants, but may 

not ask about Mr. Zhang’s specific financial condition.  Plaintiff also asks for an award of 

sanctions in the amount of $4,372.00.  The sanction are based on 13.5 hours of attorney time 

at $300 per hour, plus costs.  

Defendant does not oppose the request for further deposition, but does object to any 

questioning as to other properties as “an invasion of Mr. Zhang’s privacy, more prejudicial tha[n] 

probative, not calculated to lead to the discovery of admissible evidence, and irrelevant.”  

Defendant seeks sanctions for bringing the motion, and for refusing to agree to conduct the 

remaining portion of the deposition remotely.  (Plaintiff now agrees to a remote deposition, but 

initially resisted it.) 

The fractious nature of the deposition in question is well summarized by the Facilitator 

and will not be repeated.  In addition, Defendant’s reliance on Civil Code Sections 3294-3296 is 

misplaced.  That section concerns discovery of financial condition as relevant to a claim for 

exemplary damages.  It does not apply to the questions that were asked here, which would not 

(as limited by the Facilitator’s Recommendation, and as initially asked at the deposition) delve 

directly into financial condition or profits. 
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Upon review of the entire record, the Court finds that the Facilitator’s Recommendations 

are well-grounded in fact and law, are correct, and Recommendations 1, 2, and 3 are adopted 

as the order of the Court.   

With respect to Recommendation 4, under Code of Civil Procedure section 639, the 

Court may, “upon the written motion of any party, or of its own motion, appoint a referee” in 

certain cases, including “to hear and determine any and all discovery motions and disputes 

relevant to discovery in the action and to report findings and make a recommendation thereon.”  

(§ 639(a)(5).)  Before engaging in that process, the Court will first give the parties the 

opportunity to stipulate pursuant to section 638 to the use of the Facilitator as a referee in 

accordance with her recommendation.  If the parties do not advise the Court that such an 

agreement has been reached, the Court will hold a hearing on its own motion to appoint a 

referee on October 15, 2020, 9:00 a.m. 

The Court adds certain guidance with respect to the continued deposition: 

With respect to objections at the deposition, the Code provides that “[e]rrors and 

irregularities of any kind occurring at the oral examination that might be cured if promptly 

presented are waived unless a specific objection to them is timely made during the deposition.  

These errors and irregularities include, but are not limited to, those relating to…the form of any 

question or answer.”  (CCP § 2025.460(b).)  Thus, an objection as to the form of the question is 

necessary to preserve the issue (unless stipulated otherwise), but the objection must be 

“specific” and the purpose is so that the problem with the question “might be cured.”  Simply 

stating “objection as to form” is not specific enough to enable the examining party to cure the 

objection, and therefore does not preserve the objecting party’s rights.  The Code also 

specifically provides that objections to competency, relevancy or admissibility are “unnecessary 

and are not waived by failure to make them before or during the deposition.”  (Id., subd. (c).) 

The Court also notes that even where an objection is sound, it generally is not 

appropriate to instruct a witness to answer.  The instruction not to answer should be 

reserved for matters of privilege, or where the examination has become unduly burdensome 

and oppressive. 

Each side seeks substantial sanctions.  “The policy of the court will be to award 

monetary sanctions in favor of any party who substantially prevails on a Discovery Motion that is 

subject to the Discovery Facilitator Program.”  (Rule 3.301(d)(9).)  This is consistent with Code 

of Civil Procedure section 2025.480(j), which provides that that the court shall impose a 

monetary sanction “unless it finds that the one subject to the sanction acted with substantial 

justification or that other circumstances make the imposition of the sanction unjust.”  While the 

Court believes that many of defense counsel’s objections were improper, defendant does not 

dispute the bulk of the Facilitator’s recommendation.  Moreover, Plaintiff had unjustifiably 

resisted a video/remote deposition until the motion to compel was actually filed.  Accordingly, 

the Court finds that the circumstances, i.e., the fact that each party shares in the fault here, 

would make a sanction unjust.  Each side’s request for sanctions is denied. 
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 2.  TIME:  9:00   CASE#: MSC19-02506 
CASE NAME: PORTER VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
 

Defendant the City of Richmond’s demurrer is overruled as to causes of action one 

and four and sustained with leave to amend as to cause of action two and three. Plaintiffs 

shall file and serve their amended by October 8, 2020.  

The Case Management Conference currently set for September 29, 2020 at 9:00 a.m. is 

continued to October 16, 2020, 9:00 a.m. 

Allegations 

On April 4, 2017, Franklin was shot and killed by her ex-boyfriend, McBride, while she 

was taking two of her children, plaintiffs Eric and Aiden, to school. (FAC ¶¶1, 11.) Erin and 

Aiden witnessed their mother’s murder. (FAC ¶¶1, 64, 65.)  

The night before the killing, Franklin had called 911 and reported that McBride was 

stalking her and she need police assistance. (FAC ¶13.) The call was documented as one for 

domestic violence with stalking. (FAC  ¶14.) The police officers briefly cuffed McBride. (FAC  

¶14.) Plaintiffs allege that the police officers were dismissive of Franklin’s concerns and 

pressured her to say that she just wanted McBride to leave. (FAC  ¶15.) Plaintiffs also allege 

that the officers did nothing except give Franklin a civil restraining order form, released McBride 

and told him to get lost. (FAC  ¶16.) 

McBride had attacked Franklin prior to this incident, striking her in the face. (FAC ¶12.) 

Plaintiffs allege that the City was aware of this incident as a police report was made. (FAC ¶12.)  

Plaintiffs allege that the City failed to follow several statutorily mandated procedures that 

are required for all domestic violence calls. Plaintiffs are suing the City for (1) wrongful death, (2) 

negligent hiring, supervision, training and retention, (3) Bane Act Violation, and (4) negligent 

infliction of emotional distress (brought by Erin and Aiden only). The City has demurred to each 

cause of action arguing that each claim fails and also that the City is immune from liability here.  

Wrongful Death (C/A 1)  

The City argues that the wrongful death claim fails because there is no duty to control 

the conduct of another or warn of those endangered by such conduct. Plaintiffs’ theory of liability 

here, however, is based on the police officers not following certain mandatory duties.   

“Under the Government Claims Act (Gov. Code, § 810 et seq.), governmental tort liability 

must be based on statute. ‘Except as otherwise provided by statute: [¶] … [a] public entity is not 
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liable for an injury, whether such injury arises out of an act or omission of the public entity or a 

public employee or any other person.’ (Gov. Code, § 815, subd. (a)); see Miklosy v. Regents of 

University of California (2008) 44 Cal.4th 876, 899.)” (B.H. v. County of San Bernardino (2015) 

62 Cal.4th 168, 179.)  

Government Code section 815.6 states that “[w]here a public entity is under a mandatory 

duty imposed by an enactment that is designed to protect against the risk of a particular kind of 

injury, the public entity is liable for an injury of that kind proximately caused by its failure to 

discharge the duty unless the public entity establishes that it exercised reasonable diligence to 

discharge the duty.”  

“Government Code section 815.6 has three elements that must be satisfied to impose 

public entity liability: (1) a mandatory duty was imposed on the public entity by an enactment; (2) 

the enactment was designed to protect against the particular kind of injury allegedly suffered; 

and (3) the breach of the mandatory statutory duty proximately caused the injury. Even when a 

duty exists, California has enacted specific immunity statutes that, if applicable, prevail over 

liability provisions. [Citations.]” (B.H. v. County of San Bernardino (2015) 62 Cal.4th 168, 179 

[finding that the failure to cross-report child abuse allegations was a mandatory duty]; see also, 

Haggis v. City of Los Angeles (2000) 22 Cal.4th 490, 498-499.)  

Plaintiffs allege several statutes that created mandatory duties for police officers when 

responding to domestic violence calls.  

Penal Code section 836(b) states that “[a]ny time a peace officer is called out on a 

domestic violence call, it shall be mandatory that the officer make a good faith effort to inform 

the victim of his or her right to make a citizen’s arrest…”  Plaintiffs allege that the officers failed 

to follow Penal Code section 836(b) by either arresting McBride or informing Franklin of the 

citizen’s arrest option. (FAC ¶45(i) [referred to as 863 in the complaint].)  

The alleged violation of section 836(b) meets the requirements of Government Code 

section 815.6. First, the statutory language here is mandatory, since it requires the responding 

officers to inform the victim of her right to make a citizen’s arrest on every domestic violence call 

where the officers do not make an arrest. Second, this requirement appears designed to protect 

victims of domestic violence from further harm by an abuser. Thus, the injury suffered by 

Franklin is of the type this statute was designed to protect. Finally, the failure to follow this 

section could (based on these allegations) be a proximate cause of Franklin’s death.  If she had 

been informed, Franklin might have elected to make a citizen’s arrest, which would have 

resulted in McBride being taken into custody.  Whether he would have remained in custody, and 

whether his behavior would have been the same if he had been released, are factual issues that 

cannot be resolved on demurrer. 

Thus, Plaintiffs have alleged a claim against the City based on Government Code 

section 815.6 and the failure to follow Penal Code section 836(b). Therefore, Plaintiffs have 

alleged a basis for negligence against the City. 
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In addition to Penal Code section 836(b), there are other codes that might also create a 

basis for liability under Government Code section 815.6.  

Family Code section 6275 requires a law enforcement officer to inform a person of the 

ability to request an emergency protective order when the officer believes “there might be 

grounds” for issuance of such an order. Assuming the officer’s belief is judged by an objective 

standard, the facts alleged show there were likely grounds for issuances of emergency 

protective order. Thus, the officers were required to inform Franklin of her right to request an 

emergency protective order and failed to do so. This statute appears designed to protect a 

domestic violence victim from further harm by the abuser, which was the case here. Finally, the 

failure to follow this section could be a proximate cause of Franklin’s killing. Again, whether an 

order would have been entered, and whether the order would have changed McBride’s 

behavior, are factual issues that cannot be resolved on demurrer.  Although this section appears 

to create a mandatory duty, Plaintiffs have not specifically alleged this statutory duty in their 

complaint.  

Plaintiffs allege that Penal Code section 13701(c) required the police officers to give 

Franklin a number of written statements that provide information useful to domestic violence 

victims. (FAC ¶45(d).) The statements included information on finding a shelter, information on 

other victim’s resources and information on obtaining a restraining order against the abuser. 

(FAC ¶45(d); see also Penal Code §13701(c)(9).) Section 13701(c) requires law enforcement 

agencies to develop written policies on providing written notice to domestic violence victims. 

Although this section might well impose a mandatory duty on police officers, the statutory 

language is less clear, and Plaintiffs have not shown that this statute imposes a mandatory duty 

to provide such information on all domestic violence calls. However, since Penal Code section 

836(b) imposes a mandatory duty, the Court need not decide if section 13701 also creates a 

mandatory duty. Similarly, the Court need not decide if the failure to prepare a written report 

under Penal Code section 13730 would create liability under Government Code section 815.6.  

The City focuses its argument on the duty to control the conduct of another, which 

usually only exists when there is a special relationship. (See, e.g. Davidson v. City of 

Westminster (1982) 32 Cal.3d 197, 203.) Here, however, liability is based on Government Code 

section 815.6, and not on a special relationship between Franklin and the police officers. The 

City’s reliance on Hartzler v. City of San Jose (1975) 46 Cal.App.3d 6, is misplaced as there the 

court found the city was immune under Government Code section 845 and that no special 

relationship existed. Hartzler did not consider Government Code section 815.6. 

Immunity  

The City argues it is immune from liability based on Government Code sections 821.6, 

845 and 846.  

Government Code section 821.6 states that “[a] public employee is not liable for injury 

caused by his instituting or prosecuting any judicial or administrative proceeding within the 

scope of his employment, even if he acts maliciously and without probable cause.” This section 
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was intended to protect public employees from liability only for malicious prosecution. (Sullivan 

v. County of Los Angeles (1974) 12 Cal.3d 710, 719-720.) Although Courts have expanded the 

immunity beyond the filing of a criminal complaint. “Section 821.6 also extends to actions taken 

in preparation for formal proceedings. Because investigation is ‘an essential step’ toward the 

institution of formal proceedings, it ‘is also cloaked with immunity. [Citation.]” (Amylou R. v. 

County of Riverside (1994) 28 Cal.App.4th 1205, 1209-1210.) Amylou noted the immunity 

applied to “acts committed by the officers to institute or prosecute a judicial or administrative 

proceeding…” (Ibid.) And the statute “bars liability for any injury caused by the prosecution of 

the judicial proceeding, even if the person suffering the injury is not the target of that 

prosecution.” (Id. at 1211, fn. omitted, 1212-1213.) The immunity applies to an “officers’ actions 

during the investigation were cloaked with immunity, even if they had acted negligently, 

maliciously or without probable cause in carrying out their duties.” (Baughman v. State of 

California (1995) 38 Cal.App.4th 182, 192.) 

Immunity under section 821.6 relates in some way to a judicial proceeding. For example, 

in Baughman, plaintiff’s property was destroyed during the execution of a search warrant even 

though the property was not listed on the warrant. (Baughman, supra, 38 Cal.App.4th at 186.)  

In Amylou, the county was immune where the plaintiff, a crime victim, claimed emotional 

distress for the way the police officers handled their investigation of the crime. (Amylou R., 

supra, 28 Cal.App.4th at 1214.) Other cases cited in Amylou also involved investigation of a 

crime. (See, e.g. Jenkins v. County of Orange (1989) 212 Cal.App.3d 278 [immunity for 

investigation of child abuse reports by a social worker]; Stearns v. County of Los Angeles (1969) 

275 Cal. App. 2d 134 [negligent performance of autopsy]; Johnson v. Pacifica (1970) 4 

Cal.App.3d 82 [police officers immune for negligent investigation that caused the district 

attorney to launch a prosecution which proved to be unfounded].) In Miller v. Filter (2007) 150 

Cal.App.4th 652, 656-657 the court found that a “deputized” lawyer who prosecuted a criminal 

case was entitled to immunity. 

The City’s argument would expand section 821.6 immunity well beyond the legislative 

intent to protect public employees from liability only for malicious prosecution.  

Here, the claims against the City are not based on the instituting or prosecuting a judicial 

proceeding. Nor are they based on the police officer’s investigation related to possible criminal 

charges. As Plaintiffs point out, there was no pending judicial proceeding here. Nor was an 

investigation being conducted as an essential step toward the institution of formal proceedings. 

Instead, the claim here is that the responding police officers failed to follow a number of 

mandatory duties specified, including giving Franklin information about a citizen’s arrest. (FAC 

¶45.) Thus, the City’s potential liability here is not based on instituting or prosecuting a judicial 

proceeding or how the police officer’s conducted their investigation, but on the failure to give 

required information to Franklin. The City is not entitled to immunity under Government Code 

section 821.6.  

Government Code section 845 makes a public entity immune with respect to decisions 

relating to the deployment of police services. “In other words, essentially budgetary decisions of 
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these officials were not to be subject to judicial review in tort litigation." (Mann v. State of 

California (1977) 70 Cal. App. 3d at pp. 778–779.) This immunity covers a number of different 

budgetary related matters, including the failure to provide adequate security patrols in a parking 

lot, a delay in responding to a call for assistance against an assailant or robber, and the failure 

to deploy its numerous available on-duty police officers to provide protection to persons injured 

during a riot. (See, Zelig v. County of Los Angeles (2002) 27 Cal.4th 1112, 1142-1143 

[discussing examples of section 845 immunity].) The immunity also applies to a delay in 

responding to a burglary alarm. (Antique Arts Corp. v. Torrance (1974) 39 Cal.App.3d 588, 593 

[finding the city immune under sections 845 and 846].)  

Government Code Section 845 does not apply here as Plaintiffs are not suing the City 

for the failure to send police officers or the failure to protect the Franklin.  

Government Code section 846 provides immunity “for injury caused by the failure to 

make an arrest or by the failure to retain an arrested person in custody.” Section 846 gives the 

City immunity for any claims based on the failure to arrest McBride prior to the attack. However, 

Plaintiffs’ claim is primarily based on allegations that the police officers failed to follow various 

statutory requirements in the handling of domestic violence calls. Thus, Plaintiffs’ negligence 

claim includes matters that are not barred by an immunity statute.  

The City argues that the state created danger doctrine exception does not apply here. 

The danger creation exception is one of two exceptions to the general rule that members of the 

public have no constitutional right to sue state actors who fail to protect them from harm inflicted 

by third parties. (Johnson v. City of Seattle (9th Cir. 2007) 474 F.3d 634, 639.) All cases cited by 

the City for this rule involve claims under Title 42 United States Code Section 1983. Plaintiffs 

are not bring a claim under section 1983 and thus this rule does not apply. In addition, since the 

Court has found that the City is not entitled to immunity it need not consider exceptions to 

immunity.  

The demurrer to the wrongful death claim is overruled.  

Negligent Hiring, Supervision, Training and Retention (C/A 2)  

Plaintiffs allege that the City’s employees were negligent in the hiring, supervising and 

retention of the responding officers, as well as other individuals involved in the cover-up after 

Franklin’s death. (FAC ¶52.)  

The City argues that the negligent hiring and training claim fails because no statutory 

basis authorizing this claim is alleged. The City also argues that this claim fails because there is 

no statutory basis for finding a public entity liable for negligent hiring, supervision, retention and 

training.  

Plaintiffs point out that the City can be vicariously liable for the negligence of its 

employees under Government Code section 815.2(a). However, liability for negligent hiring, 

supervision, retention and training has only be used in cases where there was a special 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   09/24/20 

 
 

- 8 - 

relationship between the individual employees and the plaintiff. “Absent such a special 

relationship, there can be no individual liability to third parties for negligent hiring, retention or 

supervision of a fellow employee, and hence no vicarious liability under section 815.2 (or, for 

private organizations, under common law respondeat superior principles).” (C.A. v. William S. 

Hart Union High School Dist. (2012) 53 Cal.4th 861, 877.) For example, de Villers v. County of 

San Diego (2007) 156 Cal.App.4th 238 found no liability for negligent hiring and supervision 

because there was no statute alleged supporting a direct claim against the public entity and 

there was no liability under section 815.2 as “there was no evidence supporting a conclusion 

any County employee had undertaken a special protective relationship toward [the victim].” (Id. 

at 249.)  

Here, Plaintiffs admit there is no statutory basis for bringing this claim except based 

upon the negligence of employees under Government Code section 815.2. However, Plaintiffs 

have not alleged a special relationship between Franklin and employees at the Police 

Department or some other basis to find that the Police Department or City employees owed 

some duty to Franklin. The demurrer to the negligent hiring, supervision, training and retention 

claim is sustained. Because this is the first challenge to the pleadings, Plaintiffs will be given 

leave to amend.  

Bane Act (C/A 3) 

Plaintiffs sued the City for violation of the Bane Act, Civil Code section 52.1. “Under the 

Bane Act, if a person interferes ‘by threat, intimidation, or coercion,’ or attempts to do so, with 

any individual's exercise or enjoyment of rights secured by the Constitutions or laws of the 

United States or California, the individual may bring a civil action for damages and other relief. 

(Civ. Code, § 52.1, subds. (b) & (c).)” (County Inmate Telephone Service Cases (2020) 48 

Cal.App.5th 354, 369; see also, Simmons v. Superior Court (2016) 7 Cal.App.5th 1113, 1125.) 

“[T]he statute was intended to address only egregious interferences with constitutional rights, 

not just any tort. The act of interference with a constitutional right must itself be deliberate or 

spiteful.” (Shoyoye v. County of Los Angeles (2012) 203 Cal.App.4th 947, 959.)  

Plaintiffs have alleged that the police officers failed to provide statutorily required 

information to Franklin. (FAC ¶45.) In support of the Bane Act claim, Plaintiffs allege that the 

police officers cornered Franklin in her kitchen, “were dismissive of her report, ignored the 

history of domestic violence, and insisted, ‘you just want him to leave, right?’ ” (FAC ¶60; see 

also FAC ¶15.) These facts are insufficient to show that Franklin’s statutory rights were 

interfered with based upon threat or coercion by the police officers.  

The demurrer to the Bane Act claim is sustained with leave to amend.  

Negligent Infliction of Emotional Distress (C/A 4)  

Defendant argues that the claim for negligent infliction of emotional distress fails 

because Plaintiffs have not alleged a claim for direct victims of negligent infliction of emotional 

distress. However, the City did not address whether there was a claim for negligent infliction of 
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emotional based on bystander liability. “In the absence of physical injury or impact to the plaintiff 

himself, damages for emotional distress should be recoverable only if the plaintiff: (1) is closely 

related to the injury victim, (2) is present at the scene of the injury-producing event at the time it 

occurs and is then aware that it is causing injury to the victim and, (3) as a result suffers 

emotional distress beyond that which would be anticipated in a disinterested witness.” (Thing v. 

La Chusa (1989) 48 Cal.3d 644, 647.) Here, the two plaintiffs who witnessed their mother’s 

murder have a claim for negligent infliction of emotional distress based on bystander liability. 

(See, FAC ¶¶64, 65, 66.)  

The demurrer to the negligent infliction of emotional distress is overruled.   

 

 
ADD-ON 

 

3.  TIME:  9:05   CASE#: MSC20-00826 
CASE NAME: CONTEXT VS. WINGTIP 
HEARING ON MOTION FOR ENTRY OF STIPULATED JUDGMENT 
FILED BY CONTEXT TCM SERIES FUNDING, LLC 
* TENTATIVE RULING: * 
 

Plaintiff Context TCM Series Funding, LLC (“Context”) moves for entry of a judgment 

pursuant to the terms of a stipulation it entered with defendant Wingtip communications, Inc. 

and its CEO, Jennifer Stanich-Banmiller.  (“Wingtip”.) 

The underlying matter is a breach of contract action in which Context alleges that 

Wingtip defaulted on a loan.  On June 17, 2020, the parties entered into a settlement agreement 

in the form of a stipulated judgment, providing for payment of $1.6 million in a series of five 

installments, each to be made by a specific dates:  (1) $200,000 on execution; (2) $200,000 by 

July 31, (3) $370,830 by August 31, (4) $391,670 by September 30, and (5) $437,500 by 

October 31.  Wingtip was entitled to a five-day extension if requested one day before the due 

date.  The agreement included an executed stipulated judgment, which would be submitted to 

the court for entry if Wingtip defaulted in payment.  The judgment provides for payment of $1.6 

million, plus 12% interest on the any amount in default from the date of default to payment under 

the judgment.  A notice of settlement was filed on June 19, 2020, identifying the settlement as 

“conditional,” and accordingly the action was not dismissed.  Wingtip paid the first two 

installments.  Context asserts that Wingtip defaulted on the third.   

Wingtip states that it timely requested and received a five-day extension for the third 

payment, making it due September 5, but that Context’s bank could not accept a wire that day.  

Monday September 7, was a holiday, and Wingtip requested to September 9th to pay, in 

exchange for which it agreed to pay $500,000 instead of the previously-required $370,830.  It 

asserts that due to a processing error in receipt of the funds that it was going to use to make the 

payment, it was not able to pay until September 10.  In addition, it asserts that the delays are 
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“reminiscen[t] of” the language of Paragraph 20 of the agreement, which is a limited force 

majeure clause.   

Wingtip further asserts that the stipulated judgment is void as an unenforceable penalty.  

(See Vitatech Internat., Inc. v. Sporn (2017)16 Cal.App.5th 976, 807-808 and other cases.  This 

doctrine was recently reaffirmed in Graylee v. Castro (2010) 52 Cal.App.5th 1107,1113 

[enforcement of stipulated judgment precluded where amount of judgment “bears no reasonable 

relationship to the range of actual damages the party could have anticipated would flow from a 

breach of the stipulation”]. 

Context replies that (1) the opposition was late; (2) the opposing declaration contains 

inadmissible hearsay; and (3) the explanations are not plausible. 

It is not necessary to resolve any of those three claims, because even if the opposition 

were timely, admissible, and true, it fails to establish a defense to non-payment.  Wingtip’s 

business clearly includes transferring significant amounts of money, which carries some risk of 

delay in receiving funds and in making various forms of transfer.  It is not an unsophisticated 

consumer without counsel.  Nonetheless, it agreed to a strict payment schedule, which 

specifically provides that time is of the essence.  It provided for a grace period, which was used.  

The issue of a proper force majeure clause was considered, and it does not apply here. 

With respect to whether the agreement creates an unenforceable penalty, the agreement 

sets the total payment ($1.6 million) under the stipulated judgment at the same amount as the 

underlying agreement.  The creation of the 12% interest on the late amount must be analyzed 

for these purposes, but an interest payment by definition has a “reasonable relationship” to the 

actual damages for late payment.  While 12% is a high rate, it is not much higher than the 

statutory 10% post-judgment rate.  The additional 2% is not so unreasonable as to render the 

agreement, or that part of it), unenforceable.   

 The motion is granted.  

 

 

 


